
March 25, 2024

Dear Ms. Boone:

Susan M. Boone, Esq.

General Counsel and Deputy Director

S.C. Department of Labor, Licensing,

29211-1329

Attorney General Alan Wilson has referred your letter to the Opinions section. Your letter

raises concerns about how to reconcile the requirements of Section 19 of the Veterans Auto and

Education Improvement Act of 2022 (VAEIA) with South Carolina law governing professional

and occupational licensing.

In addition to programs and benefits for service members, veterans, and

their families, the VAEIA included provisions that require states to recognize

professional licenses of military servicemembers and their spouses (“military

licensees”) when they relocate to another state pursuant to military orders.

Specifically, section 19 of the Act provides:

(a) In general.—In any case in which a servicemember or the spouse

of a servicemember has a covered license and such servicemember

or spouse relocates his or her residency because of military orders

for military service to a location that is not in the jurisdiction of the
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in the discipline applied for in the jurisdiction of such new residency

for the duration of such military orders if such servicemember or
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(2) remains in good standing with—

(3) that is not a license to practice law.

VAEIA, § 19, 136 Stat, at 6137-38 (codified at 50 U.S.C. § 4025a).
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(c) Covered license defined. In this section, the term “covered

license” means a professional license or certificate—

(3) submits to the authority of the licensing authority in the

new jurisdiction for the purposes of standards of practice,

discipline, and fulfillment of any continuing education

requirements.

(2) that the servicemember or spouse ofa servicemember has

actively used during the two years immediately preceding

the relocation described in subsection (a); and

(1) that is in good standing with the licensing authority that

issued such professional license or certificate;

(B) every other licensing authority that has issued to

the servicemember or the spouse of a servicemember

a license valid at a similar scope of practice and in

the discipline applied in the jurisdiction of such

licensing authority;

(A) the licensing authority that issued the covered

license; and

(1) provides a copy of such military orders to the licensing

authority in the jurisdiction in which the new residency is

located;

(b) Interstate licensure compacts. -If a servicemember or spouse of

a servicemember is licensed and able to
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Recently, LLR has received inquiries from military licensees who are in the

process of relocating to South Carolina and desire to work in a licensed profession

or occupation after relocating. They, however, do not currently qualify, or do not

intend to meet the qualifications, for a South Carolina license either under the

requirements set forth in the various practice acts or under South Carolina Code

sections 40-1-630 or 25-1-170. Nevertheless, they assert that section 19 of the

VAEIA allows them to practice their profession in South Carolina (and in all

states). Because they do not qualify for licensure under South Carolina law, LLR

believes that it is prohibited from issuing them a South Carolina license. LLR also

believes that it is prohibited from requiring criminal background checks, which are

mandated by several of the practice acts. Section 19 of the VAEIA, however, still

dictates that LLR consider the “covered license” valid at a similar scope of practice

and in the discipline applied for, so long as the requirements of section 19 are

satisfied.

In LLR’s research regarding the potential for conflict between federal and

state law, it has learned that states around the country are addressing the issue

differently, depending in large part on the current status of the state’s own law. The

Council of State Governments (CSG) has raised a number of questions regarding

the VAEIA, including whether it unlawfully curtails states’ authority to regulate

professional and occupational licensure, a function that has traditionally been left

to the states. . . .

Given the uncertainty surrounding the VAEIA and its impact on state

licensing laws, in order to comply with federal law and South Carolina law, LLR

proposes to provide military licensees who meet section 705 A 1 9’s requirements

with an Acknowledgement form reflecting that the military licensee’s license is

valid in the issuing jurisdiction. While under military  2653.(tary)Tj
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Law/Analysis

The resolution of a conflict between federal law and state law turns on application of the

Supremacy Clause of the United States Constitution. See U.S. Const., art VI, cl. 2. This Office

has previously opined on the circumstances where federal law is found to displace state law.
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Preemption occurs when Congress ... expresses a clear intent to

preempt state law, when there is outright or actual conflict between

federal and state law, where compliance with both federal and state

law is in effect physically impossible ... or where the state law stands

Although the Tenth Amendment to the United States Constitution states that “[t]he

powers not delegated to the United States by the Constitution, nor p7/F1 50 TfsF1t
(that)Tjst



Louisiana Public Service v. FCC, 476 U.S. 355, 368-69 (1986).
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Section 25-1-170 also establishes a process for a spouse of an active-duty member of the

United States Armed Forces who is relocated to and stationed in this State to be “approved to

continue work in that profession or occupation ... for such time as normally allotted with receipt

of a license or certificate from the appropriate board.” S.C. Code § 25-1-1 70(C) (Supp. 2023).

Subsection (B) similarly requires an applicant to “submit to any required criminal or other

background check by an authorized board.” Further, the applicant must not “not been disciplined

by an authorized entity or [be] under investigation ... in relation to a professional license or

certificate.” Id. Section (G) excludes both “the practice of law or the regulation of attorneys” and

“educators” from those professional licenses that may be approved according to the terms of this
statute. 50 U.S.C. § 4025a(c)(3) only excludes “license[s] to practice law” and therefore would

require recognition of licenses for “educators.”

A court may well find Congressional intent to displace state law in 50 U.S.C. § 4025a(b).

When reciprocity is established, 50 U.S.C. § 4025a(b) recognizes an “interstate licensure

compact,” and requires the servicemember or spouse to follow the compact’s requirements, rather

than section 19 of the VAEIA. Our state licensing statutes do, in fact, allow licensing boards to

enter into such interstate licensure compacts. See S.C. Code § 25-1-1 70(F) (“A board, commission,

or agency in this State may establish reciprocity with other states for military spouse professional

licensing and certification.”). However, where such compacts are not established, the plain

language of 50 U.S.C. § 4025a(a) demonstrates legislative intent to displace state licensing

requirements in the state to which the servicemember and spouse relocate. See 50 U.S.C. §

presents the first conflict with 50 U.S.C. § 4025a where it states, “Nothing in this section should
be construed as requiring a board or commission to grant licensure to the spouse of an active duty
member of the United States Armed Forces absent evidence that all state law requirements for
licensure have been met.” S.C. Code § 40-l-630(A) (Supp. 2023) (emphasis added). The
emphasized language demonstrates the Legislature intended to allow a licensing board totequire
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Conclusion

Id.



Sincerely,

REVIEWED AND APPROVED BY:

I

Robert D. Cook

Solicitor General

provisions in S.C. Code §§ 40-1-630 and 25-1-170 in some circumstances, such as when a criminal

background check is required. Legislation would be necessary to remove those conflicts. Of

course, our state statutes are presumed valid and remain in force until a court rules otherwise.
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Matthew Houck

Assistant Attorney General


