
February 15, 2024

Dear Ms. Fields:

As way of example, you state:

IC-N.6EI;! C. Dl-N’K'IS BHILBJN'G

We received your letter requesting an Attorney General’s opinion on behalf of Greenwood School
District 50’s (the District’s) Board of Trustees (the Board). You seek an opinion on “whether the
concept of double jeopardy is invoked when a student who was previously expelled from the
District may be readmitted and placed in the District’s alternative school or another



Law/Analysis

In determining whether a penalty implicates the Double Jeopardy Clause, a court must first
determine whether it is criminal or civil in nature. Initially, a court should look to the language of
the statute to determine the nature of the punishment. Id. at 435, 578 S.E.2d at 48 (“Whether a
particular punishment is criminal or civil is, at least initially, a matter of statutory construction. A
court must first ask whether the legislature, ‘in establishing the penalizing mechanism, indicated
either expressly or impliedly a preference for one label or the other.’” (quoting Hudson, 522 U.S.
at 99)); id. at 436, 578 S.E.2d at 48 (“To determine whether a penalty is criminal or civil, a court
must look to the face of the statute and then determine if the statutory scheme is so punitive in
purpose or effect as to transform what was intended as a civil sanction into a criminal penalty.”).
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Further and as a result, the principle of double jeopardy may be implicated by such
a requirement. The Double Jeopardy Clause of the Fifth Amendment to the United
States Constitution prohibits anyone from being prosecuted or sentenced twice for
substantially the same offense. The relevant part of the Fifth Amendment states,
“[n]o person shall ... be subject for the same offense to be twice put in jeopardy of
life or limb . . . .” To that end, if a District student is expelled for the remainder of
the year, the expulsion is exacted for the purpose of punishing the student for a
Student Code of Conduct violation in accordance with Board Policy JICDA - Code
of Conduct and its accompanying administrative rule. The issue that arises under
that scenario is whether, upon a student’s petition for readmission after expulsion,
the Board’s decision to allow the student’s readmission contingent upon placement
in the District’s alternative school constitutes a second punishment stemming from
the same transaction or occurrence, which may be seen as violating the student’s
Fifth Amendment rights.

Both the Fifth Amendment to the United States Constitution, applicable to the States through the
Fourteenth Amendment, and our State Constitution protect against double jeopardy. U.S. Const.
Amend. V (providing no person shall “be subject for the same offense to be twice put in jeopardy
of life or limb”); S.C. Const. Art. I, § 12 (“No person shall be subject for the same offense to be
twice put in jeopardy of life or liberty . . . .”); State v. Cuccia, 353 S.C. 430, 434, 578 S.E.2d 45,
47 (Ct. App. 2003) (noting the Double Jeopardy Clause of the Fifth Amendment is applicable to
South Carolina through the Fourteenth Amendment to the United States Constitution). In State v.
Cuccia, the South Carolina Court of Appeals recognized “the Double Jeopardy Clause does not
prohibit the imposition of all additional sanctions that could, ‘in common parlance,’ be



State v. Price, 333 S.C. 267, 270-72 n.5, 510 S.E.2d 215, 217-18 n.5 (1998).

We believe a court would likely determine the penalties resulting from school disciplinary
proceedings do not constitute criminal penalties under the Double Jeopardy Clause. Section 59-
63-2 10(A) of the South Carolina Code (2020) grants a district board of trustees the authority to
expel, suspend, or transfer any student for cause or when a student’s presence is detrimental to the
best interest of the school. Looking first to the statutory language, while the statute does not
expressly provide the penalties are civil or criminal in nature, we believe a court would find the
language implies a civil penalty.
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(1) whether the sanction involves an affirmative disability or restraint, (2) whether
it has historically been regarded as a punishment, (3) whether it comes into play
only on a finding of scienter, (4) whether its operation will promote the traditional
aims of punishment-retribution and deterrence,





As to requiring a formerly expelled student to attend the District’s alternative school or a school

other than the school the student previously attended, we believe a court would likely determine

section 59-19-90(9) of the South Carolina Code (2020), grants the school board of trustees the

discretionary authority to assign and transfer students as it deems appropriate. S.C. Code Ann. §

59-19-90(9) (“The board of trustees shall . . . Transfer any pupil from one school to another so as

to promote the best interests of education, and determine the school within its district in which any

Lastly, although there is a deterrent element to school disciplinary penalties, section 59-19-90(3)

ofthe South Carolina Code (2020), indicates that the General Assembly intended codes of conduct

promulgated by school district boards of trustees to be for the benefit of all students. The board

of trustees shall:

insufficient to transform a civil penalty into a criminal penalty. Price, 333 S.C. at 273-74, 510

S.E.2d at 219 (“[T]he mere fact that the conduct for which the sanction is imposed is also criminal

is insufficient to render the sanction criminally punitive.”).
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Promulgate rules prescribing scholastic standards of achievement and standards of

conduct and behavior that must be met by all pupils as a condition to the right of

such pupils to attend the public schools of such district. The rules shall take into

account the necessity of proper conduct on the part of all pupils and the necessity

for scholastic progress in order that the -welfare ofthe greatest possible number of

pupils shall be promoted notwithstanding that such rules may result in the

ineligibility ofpupils who fail to observe the required standards, and require the

suspension or permanent dismissal ofsuch pupils', . . .

Taken together, we believe a court would find that under an analysis of the Hudson factors, section

5 9-63 -2 10(A) is not so punitive in either purpose or effect to transform it into a criminal penalty.

See Price, 333 S.C. at 271, 510 S.E.2d at 218 (“Only the clearest proof will suffice to override

legislative intent and transform what has been denominated as a civil remedy into a criminal

penalty.”); Hudson, 522 U.S. at 101 (“[N]° one factor should be considered controlling as they

‘may often point in differing directions.’” (quoting Kennedy v. Mendoza-Martinez, 372 U.S. 144,

169(1963))).

§ 59-19-90(3) (emphasis added). This goal is also reflected in the language of the District’s

policies. Board Policy JK - Student Discipline states in pertinent part: “The school is a

community. It is responsible for educating those children who attend, and therefore, it must

establish and enforce guidelines and procedures that provide for reasonable order and an

atmosphere where learning can take place.” In addition, Board Policy JIC - Student Conduct

states: “The [B]oard directs the administration to establish rules and regulations necessary to create

and preserve conditions essential to the orderly operation of the schools.” Further, we believe a

court would determine the penalties are not excessive in relation to the goal ofpromoting a positive

learning environment for all students. Even under the most severe form of punishment—

expulsion—the student has the right to petition for readmission the following school year.



Conclusion

REVIEWED AND APPROVED BY:

z

Robert D. Cook

Solicitor General
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pupil shall enroll; . . .”); see Storm M.H. ex rel, McSwain v. Charleston Cnty. Bd. of Trustees, 400

S.C. 478, 489, 735 S.E.2d 492, 498 (2012) (“In construing the language of [section 59-19-90(9) &

(10)(d)], we agree . . . that the General Assembly conferred discretionary authority on a board of

trustees ... to determine which school in its district a student may attend.”). Moreover, with

respect to a formerly expelled student’s placement in the District’s alternative school, we believe

this would align with the General Assembly’s intent in establishing alternative schools. S.C. Code

Ann. § 59-63-1300 (2020) (“The General Assembly finds that a child who docs not complete his

education is greatly limited in obtaining employment, achieving his full potential, and becoming a

productive


