
ADMINISTRATIVE PROCEEDING

BEFORE THE

SECURITIES COMMISSIONER OF SOUTH CAROLINA

IN THE MATTER OF: )
)

C P Smith Enterprises, Inc.,

Calvin C. Smith, and

ORDER TO CEASE AND DESIST)
)

File Number 08004Roger K. Hall, )
)

Respondents.	 )

WHEREAS, the South Carolina Uniform Securities Act of 2005 (the "Act"), S.C. Code

Ann. §§ 35-1-101 to 35-1-703 (Supp. 2008), governs all actions or proceedings initiated based

on conduct concerning securities that occurred on or after January 1, 2006;

WHEREAS, the Securities Division of the Office of the Attorney General of the State of

South Carolina (the "Division"), pursuant to authority granted in the Act, S.C. Code Ann § 35-1-

602 (Supp. 2008), on or about January 23, 2008, initiated an investigation of the investment

advisory activities of Smith Tax Advisory Group ("STAG"), Calvin C. Smith ("Smith" or "Carl

Smith"), and Roger K. Hall ("Hall"); and

violations of the Act or a rule adopted or order issued under the Act and

hereby includes in this Order to Cease and Desist ("C&D Order") a statement of the civil penalty

or costs of the investigation sought, a statement of the reasons for the C&D Order, and a notice

that a hearing will be scheduled ifRespondents request a hearing.





protecting assets. . . . The following agents are insurance licensed and works [s/c]



empowering. With the help of a skilled advisor who is interested in your specific

needs and knowledgeable about all of the choices, you directyour own destiny."

d. "Carl Smith is a professional advisor who specializes in assisting people just like

you in designing their preferred lifestyle."

e. "Guided by your investment objectives-not obligated to any single investment-

your Smith representatives draw upon a full compliment of conservative products

to construct the most appropriate portfolio for your needs."

On April 9, 2008, Smith stated that STAG was referring to Smith, Hall, Jason M.16.

Mengel, Bobby Boggs, Jack R. Bowles, and Mark R. Shaurette when it said that it had six

independent representatives who provide financial planning.

17. As owner and President of CP Smith Enterprises, Smith supervises its agents, including

Hall.

On April 9, 2008, Smith stated that he and Hall each intend to become registered as an18.

IAR and be affiliated with USA Tax.

19. On the home page of its web site in early 2008, STAG displayed the following tools

commonly used by IARs and investors regarding securities: "Stock Quotes," "Market

Watch," "Recent News: NYSE," and a stock "WatchList." Visitors to STAG'S web site were

allowed to customize the WatchList by adding or deleting securities from the United States,

Canada, and the United Kingdom in the following categories: stock, stock option, mutual

fund, "MM fund," forex, futures, and futures options. Visitors had the ability to add or delete

various indexes including, but not limited to, the Dow Jones Industrial Composite Index, the

NASDAQ Composite Index, the S&P 500 Index, the Dow Jones Utility Index, the PSE High

Technology Index, and the Russell 2000 Index.
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In March, 2008 and April, 2008, STAG advertised on the web site for the Savannah River20.

Site's



a. "Your presenters will be Rick Beebe, Vice President of Smith Tax Advisory

Group . . .

b. "Protect your retirement assets in any market condition."

c. "Have an income you can't outlive."

d. "Receive a higher potential income than your pension plan is offering."

e. "Avoid the common mistakes made at retirement with 40 Ik's and IRA's."

Before January 29, 2008, STAG advertised two "no obligation," "COMPLIMENTARY22.

DINNER" "event[s]" to be held in Columbia, South Carolina, on January 29 and 30, 2008.

The advertisement included the following statements regarding the events:

a. "Your presenters will be Roger Hall, Vice President of Smith Tax Advisory

Group . . . ."

b. "Help avoid common mistakes when planning for your future."

c. "Learn helpful techniques for today's market conditions."

d. "Have guaranteed income for life from your 401k, IRA and retirement assets."

e. "[S]trategies to help protect your savings and retirement funds, how to minimize

taxes on your interest earnings, and possibly earn more interest on your assets."

At the January 30, 2008, event, Hall distributed the following:23.

a. A one-page document that stated the following:

i. "Once we arrive at retirement, it is time to readjust how we allocate our

assets. Our strategies only include financial tools that guarantee 100% of

your principal"; and

ii. "Our clients are no longer worried about . . . having any amount of their

retirement assets exposed to market risk while outpacing inflation . . . ."
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b. A "Biography of Roger Hall" in which he stated, "It is my privilege and pleasure

to work with seniors and assist them with their future personal tax, financial and

income planning."

c. A business card that identified him as a "Vice President" of "Smith Tax Advisory

Group" and that identified his email address as rhall@smithtaxadvisors and his

web site as www.smithtaxadvisors.us.

On one of the slides shown by Hall at the January 30, 2008, event, the following was24.

written: "What is a market correction? The day after you buy a stock."

In 2007, CP Smith Enterprises generated a significant amount of revenue. This revenue25.

consisted of sales of the following product types: fixed indexed annuities -



Hall sold two fixed annuity products as a result of the January 29-30, 2008 events. The29.

total commission earned from these two sales was $5,105.86 of which Hall received

$1,400.46.

During the first seven months of 2008, CP Smith Enterprises earned commissions of30.

$131,676.24 from sales made by Hall, and CP Smith Enterprises paid commissions of

$42,795.91 to Hall.

3 1 . Smith's income tax returns and related tax forms indicate that, as an owner and employee

of CP Smith Enterprises, Smith receives income from CP Smith Enterprises.

CP Smith Enterprises, Smith, and Hall received compensation from the sale of32.

investment-related products sold by Hall at these events.

33. On July 25, 2008, the Division issued subpoenas in this mater to CP Smith Enterprises,

Smith, and Hall. The caption of each subpoena included "IN THE MATTER OF: C P Smith

Enterprises, Inc., Calvin C. Smith, and Roger K. Hall, Respondents."

34. In these subpoenas, the Division informed CP Smith Enterprises, Smith, and Hall that the

Division was conducting an investigation and that an investigation is conducted to determine

whether the Act or any rules or orders issued thereunder have been violated.

35. On August 25, 2008, the Division received the responses to the three subpoenas from CP

Smith Enterprises, Smith, and Hall.

36. Smith submitted Form U4, Uniform Application for Securities Industry Registration or

Transfer, on September 24, 2008. In response to question 14G(2), Smith answered that he

was not subject to any investigation that could result in a "yes" answer to various questions

on Form U4 about criminal disclosure and regulatory action disclosure.
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37. Hall submitted Form U4, Uniform Application for Securities Industry Registration or

Transfer, on January 12, 2009. In response to question 14G(2), Hall answered that he was

not subject to any investigation that could result in a "yes" answer to various questions on

Form U4 about criminal disclosure and regulatory action disclosure.

38. At the time Smith and Hall filed their respective Form U4, this investigation was ongoing

and could have resulted in Smith and Hall having to answer "yes" to certain questions on

Form U4 about criminal disclosure or regulatory action disclosure.

Because Smith and Hall answered "no" to question 14G(2) on Form U4, Smith and Hall39.

omitted material information by not completing the Investigation Disclosure Reporting Page.

APPLICABLE LAW

Definitions

Pursuant to S.C. Code Ann. § 35-1-102(15) of the Act, an LA is a person that, for40.

compensation, engages in the business of advising others as to the value of securities or the

advisability of investing in, purchasing, or selling securities, or that, for compensation and as

part of a regular business, issues or promulgates analyses or reports concerning securities.

The term includes a financial planner or other person that, as an integral component of other

financially related services, provides investment advice regarding securities to others for

compensation as part of a business or that holds itself out as providing investment advice

regarding securities to others for compensation.

41. In interpreting South Carolina securities laws, an examination of federal law may be

helpful and interpretation of federal securities laws may be applied. See, e.g., Atlanta Skin &

Cancer Clinic, P.C. v. Hallmark General Partners, Inc., 320 S.C. 113, 122-23, 463 S.E.2d

600, 606 (S.C. 1995).
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Pursuant to 52 Fed. Reg. 38,400 (1987) (S.E.C. Rel. No. IA-1092 titled "Applicability of42.

the Investment Advisers Act to Financial Planners, Pension Consultants, and Other Persons

Who Provide Investment Advisory Services as a Component of Other Financial Services"), a

person is an LA if he satisfies the following three elements: (1) provides advice, or issues

reports or analysis, regarding securities; (2) is in the business ofproviding such services; and

(3) provides such services for compensation.

a.85 1234 0



adviser or as one who provides investment advice or provides specific investment

advice.

c. Pursuant to 52 Fed. Reg. 3 8,400 (1 987), one way in which a person can satisfy the

third element, providing advice for compensation, is



Unlawful Acts

Pursuant to S.C. Code Ann. § 35-l-403(a) of the Act, it is



a material fact necessary to make the statement made, in the light of the circumstances under

which it was made, not false or



c. CP



WHEREAS, based on the foregoing, the Division has determined that CP Smith54.

Enterprises,



h. CP Smith Enterprises, Smith, and Hall did not disclose to clients or potential

clients that they were not registered to transact business as IAs or IARs.

i. On its web site, CP Smith Enterprises represented that the advisers employed by

CP Smith Enterprises offered and sold and were knowledgeable about a wide

range of financial products and made investment recommendations based on each

person's individual needs and objectives.

j. From 2006 through most of 2008, CP Smith Enterprises, Smith, and Hall

primarily offered and sold only certain insurance, including annuity, products.

k. Because the products offered and sold by CP Smith Enterprises and its agents did

not include securities and other non-insurance products, CP Smith Enterprises did

not offer or sell a wide range of financial products.

1. Because CP Smith Enterprises, Smith, and Hall were not registered as IAs or

IARs and offered and sold only insurance products, they did not offer and sell and

were not knowledgeable about a wide range of financial products.

m. Statements made by CP Smith Enterprises, Smith, and Hall constituted a device,

scheme, or artifice to defraud another person or an act, practice, or course of

business that operates or would operate as a fraud or deceit on another person

because they made potential clients believe that CP Smith Enterprises offered and

sold a much wider range of products, including securities, than it did; served a

much wider range of investment objectives than it could serve; and was properlySmith
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or engaging in an act, practice, or course of business that operates or would



i. On September 24, 2008, and January 12, 2009, Smith and Hall, respectively, filed

with the Division Form U4 as part of their application to register as IARs in South

Carolina.

j. Each Form U4 contained a materially false statement that Smith and Hall had not

been notified in writing that each was the subject of an investigation that could

result in other disclosure questions on Form U4 having to be answered in the

affirmative. Because Smith and Hall answered "no" to the applicable question,

Smith and Hall also omitted material information by not completing the

Investigation Disclosure Reporting Page.

k. Before Smith and Hall filed their Form U4, each had received notification in

writing from the Division that they were under investigation by the Division and

that the Division was investigating whether they had violated the Act.

1. Therefore, Smith and Hall have violated S.C. Code Ann. § 35-1-505 by making or

causing to be made, in Form U4 that was filed under the Act, a statement that, at

the time and in the light of the circumstances under which it is made, is false or

misleading in a material respect, or, in connection with the statement, omitting to

state material facts on the Investigation Disclosure Reporting Page.

56. If this Order becomes effective by operation of law, the Division seeks a civil penalty of

$1,000 from CP Smith Enterprises, $1,000 from CP Smith Enterprises as reimbursement for

the costs of this investigation, a civil penalty of $2,000 from Smith, and a civil penalty of

$2,000 from Hall. However, if a Respondent(s) seeks a hearing and a hearing officer or any

other legal authority resolves this matter, the Division seeks an amount not to exceed $10,000

for each violation of the Act by the Respondent(s) and the actual cost of the investigation.
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ORDER CEASE AND DESIST

NOW THEREFORE, pursuant to S.C. Code Ann. § 35-1 -604(a)(1) of the Act, IT IS57.

HEREBY ORDERED that CP Smith Enterprises:

a. Cease and desist from violating S.C. Code Ann. § 35-l-403(d) of the Act;

b. Cease and desist from violating S.C. Code Ann. § 35-l-403(a) of the Act;

c. Cease and desist from violating S.C. Code Ann. § 35-1 -502(a) of the Act; and

d. Pay a civil penalty of $1,000 and a reimbursement of certain costs of the

investigation of $1,000 if this Order becomes effective by operation of law, or, if

CP Smith Enterprises seeks a hearing and a hearing officer or any other legal

authority resolves this matter, pay an amount not to exceed $10,000 for each

violation of the Act by CP Smith Enterprises and the actual cost of the

investigation.

58. NOW THEREFORE, pursuant to S.C. Code Ann. § 35-1 -604(a)(1) of the Act, IT IS

HEREBY ORDERED that Smith and Hall:

a. Cease and desist from violating S.C. Code Ann. § 35-1 -404(a) of the Act;

b. Cease and desist from violating S.C. Code Ann. § 35-1 -502(a) of the Act;

c. Cease and desist from violating S.C. Code Ann. § 35-1-505 of the Act; and

d. Pay $2,000 each (i.e., $4,000 in total) if this Order becomes effective by operation

of law, or, if Smith or Hall seeks a hearing and a hearing officer or any other legal

authority



REQUIREMENT OF ANSWER AND

NOTICE OF OPPORTUNITY FOR HEARING

Respondents are hereby notified that they have the right to a hearing on the matters59.

contained herein. To schedule such a hearing, a Respondent must file with the Securities

Division, Post Office Box 11549, Rembert C. Dennis Building, Columbia, South Carolina,

2921 1-1549, attention: Thresechia Navarro, within thirty (30) days after the date of service of

this Order to Cease and Desist a written Answer specifically requesting a hearing therein. If

a Respondent requests a hearing, the Division, within fifteen (15) days after receipt of a

request in a record from a Respondent, will schedule the hearing.

60. In the written Answer, Respondent(s), in addition to requesting a hearing, shall admit or

deny each factual allegation in this C&D Order, shall set forth specific facts on which the

Respondent(s) relies, and shall set forth concisely the matters of law and affirmative defenses

upon which the Respondent(s) relies. A Respondent without knowledge or information

sufficient to form a belief as to the truth of an allegation shall so state.

Failure by a Respondent to file a written request for a hearing in this matter within the61.

thirty-day (30) period stated above shall be deemed a waiver by that Respondent of the right

to such a hearing. Failure o 835 2387 Tm
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IT IS SO ORDERED.

~iib
j — day of May, 2009.Executed and entered, this the

By:

William J. Conaon^Jr.

Assistant Attorneŷ General

Securities DiVision

Rembert C.NDefcnis Building
1 000 Assembly Street

Columbia, S. C. 29201

(803) 734-9916
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